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Superior Court Judges’
Association

April 10, 2023

Honorable Charles W. Johnson, Co-Chair
Honorable Mary 1. Yu, Co-Chair
Supreme Court Rules Committee

Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu:

Re: Suggested Changes to RAP 18.7 - Signing and Dating Papers and RAP Forms

The Superior Court Judges’ Association’s (SCJA) Equality and Fairness Committee reviewed
the proposed changes to RAP 18.7. This proposed rule change will allow a signing attorney
or party the option to indicate their personal pronouns in the signature block of filed papers.
This simple change will allow people to choose how they want to be identified and provide
the courts with the information needed to assist us in recognizing people as they want to be
identified. The changes promote a sense of belonging in our courthouses in acknowledging
and respecting the identity of the persons who appear before us. The SCJA is committed to
treating all court participants with respect and dignity and we support the proposed changes
to RAP 18.7.

Thank you for consideration of our comments.

Sincerely,

Judge Jennifer Forbes, President
Superior Court Judges’ Association

cc: SCJA Board of Trustees
Ms. Allison Lee Muller
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From: Green, Heidi <Heidi.Green@courts.wa.gov>

Sent: Monday, April 10, 2023 11:05 AM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>; Benway, Jennifer
<Jamanda.Benway@courts.wa.gov>

Cc: Lee Muller, Allison <Allison.LeeMuller@courts.wa.gov>; Valdez, Andrea
<Andrea.Valdez@courts.wa.gov>; 'Jennifer Forbes' <jforbes@kitsap.gov>

Subject: SCJA Public Comment Letters

Good morning,

Please see the attached comment letters from the Superior Court Judges’ Association regarding
proposed changes to CR 4.11 and CR 4.12, CR 26, CR 65, GR 43, and RAP 18.7.

Thank you,

Heidi Green
Senior Policy Analyst | Office of Judicial & Legislative Relations

Superior Court Judges’ Association
Administrative Office of the Courts

heidi.green@courts.wa.gov

Wwww.courts.wa.qgov
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Superior Court Judges’
Association

April 10, 2023

Honorable Charles W. Johnson, Co-Chair
Honorable Mary 1. Yu, Co-Chair
Supreme Court Rules Committee

Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu,

RE: Proposed New CrR/CrRLIJ 4.11- Notice of Court Dates to Defendant and Proposed New
CrR/CrRLJ 4.12 - Signatures

The Criminal Law and Rules Committee and Rural Courts Committee of the Superior Court
Judges’ Association (SCJA), reviewed the newly proposed criminal rules, CrR/CrRLJ 4.11
and CrR/CrRLJ 4.12. The SCJA has concerns about these proposed rules and respectfully
requests the Supreme Court to reject both proposals.

CrR/CrRLJ 4.11
The SCJA’s concerns with the proposed rules relate to their workability and necessity.

This proposal would place a new administrative and financial burden on courts to provide
mailed notices to defendants related to court dates. Currently, superior courts are not
equipped to send summonses to defendants. Judges direct clerks to issue summonses
pursuant to CrR 2.2 for adult cases and RCW 13.40.100 for juveniles. The summonses are
then served or mailed by law enforcement. The service of the summons does not involve the
courts. This proposal would place a new burden on courts to provide mailed notices to
defendants.

While a new burden on courts may be appropriate when necessary to fairly administer
justice, this requirement is not needed to accomplish that end. In the cases affected by this
rule, the defendants would already have actual notice of the criminal case, that they are
subject to conditions and court dates related to the case, and who represents them. Defendants
are typically under conditions to maintain contact with their attorneys.

As with other case types, notice to counsel serves as constructive notice to the defendant. It is
unrealistic to expect that courts would have better access to defendants than defense counsel.
Defendants’ mailing addresses for receipt of summonses are likely less updated than the
contact information their attorneys would have for their clients.

Recent changes to CrR 3.4 (adopted on February 1, 2021), allow for defendants to appear for
routine court dates through their counsel. CrR 3.4 indicates that the defense counsel either
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present a signed waiver of the defendant’s appearance or state on the record that the defendant prefers for
counsel to represent them at that hearing. It is clear from these rule changes, which originated from the
defense bar that eliminating the need for defendants to appear for routine court appearances places
additional obligations on the relationship between defendant and defense counsel.

The nature of this relationship is also reflected in recent changes to CrR 3.3(f)(1), which indicates that
“[t]he court’s notice to defense counsel of new hearing dates constitutes notice to the defendant.” This
language originated from that in several of the Supreme Court’s pandemic-related emergency orders.

Finally, if the Supreme Court is inclined to adopt some version of this proposed rule, a mailing
requirement seems to be an antiquated and slow way to address the issue of notice. Email, social media,
and text messaging are likely more reliable, speedy, and efficient ways for notices to be sent in these
cases where actual notice of the case and conditions was already provided at a first appearance,
arraignment, or other hearing.

CrR/CrRLJ 4.12
As to Proposed New Rule CrR 4.12 the SCJA is of the opinion that this rule is redundant given the
recently adopted changes to CrR 3.3(f).

This rule proposal for CrR/CrRLJ CrR 4.12 was made prior to the Supreme Court adopting changes to
CrR 3.3. The relevant portion of CrR 3.3(f) states:

“In the absence of the defendant’s signature or presence at the hearing, defense counsel’s
signature constitutes a representation that the defendant has been consulted and agrees to the
continuance. The court’s notice to defense counsel of new hearing dates constitutes notice to the
defendant.”

Essentially, CrR 3.3(f) already permits attorneys to sign on behalf of their clients on agreed continuances.
We oppose adoption of this proposed rule because it is unnecessary and has already been addressed
through the recent changes to CrR 3.3(f).

Thank you for your consideration.

Sincerely,

Judge Jennifer Forbes, President
Superior Court Judges’ Association

cc: SCJA Board of Trustees
Ms. Allison Lee Muller










WASHINGTON

COURTS

Jennifer A. Forbes
President

Kitsap County Superior Court
614 Division St, MS 24

Port Orchard, WA 98366-4683
360-337-7140

Samuel S. Chung
President Elect

King County Superior Court
516 3 Ave, Rm C-203
Seattle, WA 98104-2361
206-477-1417

Rachelle E. Anderson

Past President

Spokane County Superior Court
1116 W Broadway Ave
Spokane, WA 99260-0350
509-477-6006

Shelley D. Szambelan
Secretary

Spokane County Superior Court
1116 W Broadway Ave
Spokane, WA 99260-0350
509-477-5792

Ken Schubert

Treasurer

King County Superior Court
401 4" Ave N, Rm 2D
Kent, WA 98032-4429
206-477-1567

Board of Trustees

Raymond F. Clary

Spokane County Superior Court
1116 W Broadway Ave
Spokane, WA 99260-0350
509-477-4704

Chris Lanese

Thurston County Superior Court
2000 Lakeridge Dr, SW, Bldg 2
Olympia, WA 98502-1045
360-786-5560

Adrienne Thomas McCoy
King County Superior Court
516 3 Ave, Rm C-203
Seattle, WA 98104-2361
206-477-1933

Edmund Murphy

Pierce County Superior Court
930 Tacoma Ave S, Rm 334
Tacoma, WA 98402-2108
253-798-3655

Laura M. Riquelme

Skagit County Superior Court
205 W Kincaid St, Rm 202
Mount Vernon, WA 98273-4225
360-416-1200

Norma Rodriguez

Benton/Franklin Co Superior Courts
7122 W Okanogan PI, Bldg A
Kennewick, WA 99336-2359
509-736-3071

Josephine Wiggs

King County Superior Court
516 3 Ave, Rm C-203
Seattle, WA 98104-2361
206-477-4933

Superior Court Judges’
Association

April 10, 2023

Honorable Charles W. Johnson, Co-Chair
Honorable Mary 1. Yu, Co-Chair
Supreme Court Rules Committee

Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu:
Re: Proposed Changes to CR 26

The Civil Law and Rules Committee (CLRC) of the Superior Court Judges’ Association
(SCJA) reviewed the proposed changes to CR 26 submitted by the Washington State Bar
Association (WSBA). When the SCJA reviewed the proposed changes to CR 26 in 2022,
they were part of a larger package aiming to reduce the escalating costs of civil litigation. At
that time, we expressed our opposition on the basis that many of the changes would have
generated significant and unnecessary administrative burdens for superior courts, limited
courts’ ability to manage their own calendars, and contained impractical requirements that
ultimately would have led to increased court costs, especially for smaller courts or those
experiencing staffing shortages.

Following our latest review of CR 26, the SCJA respectfully requests that the Supreme Court
Rules Committee consider the following comments.

CR 26(b)(5)(A) ().

The CLRC supports most of the proposed amendments to this section. The supported
amendments will clarify parties’ obligations during discovery, thereby increasing the
efficiency of case processing and decreasing the cost of litigation. The CLRC proposes one
grammatical change to add a missing word to the proposed changes in Section (b)(5)(A)(1):
“A case schedule deadline to disclose experts does not excuse a party from timely
responding to expert discovery.”

The CLRC does not support the amendment to the subsequent sentence in Section
(b)(5)(A)(1): “Delayed disclosure of an expert constitutes a violation of CR 37 if the trial
court finds the responding party delayed based on a case schedule deadline.”
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That provision is believed to run contrary to Burnet v. Spokane Ambulance, 131 Wn.2d 484, 491-98
(1997). In that case, the Washington Supreme Court rejected the Court of Appeals’ conclusion that a
trial court’s decision to limit discovery and subsequently preclude testimony based on a “compliance
problem with a scheduling order” was appropriate (emphasis added). The Washington Supreme Court
overruled the Court of appeals and enunciated the three-pronged Burnet analysis which trial courts must
now discuss in detail on the record before exclusion of any late-disclosed testimony can be ordered as a
discovery sanction. /d. The CLRC believes that to remain consistent with Burnet, this sentence must be
stricken.

CR 26(e)

With respect to the proposed amendments to CR 26(e), there were differences of opinion between CLRC
members. Some members favored the proposed amendments, as they felt the broadened duty to
supplement will expedite the discovery process. However, a concern was raised that because the duty to
supplement will be broadened without specific limitations, the unintended effect of the amendments
could be a decrease in case processing efficiency and a corresponding increase in discovery costs. As the
CLRC could not come to consensus, it takes no position on the proposed amendments to this portion of
the rule.

CR 26(g)

The CLRC fully supports the proposed amendments to CR 26(g). The CLRC believes that they will
clarify parties’ obligations during discovery, thereby increasing efficiency of case processing and
decreasing the cost of litigation.

The SCJA welcomes any opportunities to comment on proposed rule changes that impact Superior
Courts. Thank you for consideration of our comments.

Sincerely, -

Judge Jennifer Forbes, President
Superior Court Judges’ Association

cc: SCJA Board of Trustees
Ms. Allison Lee Muller
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Superior Court Judges’
Association

April 10, 2023

Honorable Charles W. Johnson, Co-Chair
Honorable Mary 1. Yu, Co-Chair
Supreme Court Rules Committee

Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu:
Re: Suggested Changes to CR 65

The Equality and Fairness Committee (Committee) of the Superior Court Judges’
Association (SCJA) reviewed the proposed changes to CR 65 submitted by the Washington
State Bar Association (WSBA). The Committee recommended support of the suggested
change to CR 65 (c¢) which seeks to place tribes on equal footing with the federal government
in regard to the exception from the requirement to post security for injunctions. However, the
Committee did raise a question as to why the language “duly recognized by the United States
Secretary of Interior” was used rather than “federally recognized.” As this single concern of
the proposed rule change is unlikely to have a practical impact on tribes in Washington, the
SCJA supports the proposed change to CR 65.

Sincerely,

Judge Jennifer Forbes, President
Superior Court Judges’ Association

cc: SCJA Board of Trustees
Ms. Allison Lee Muller
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Superior Court Judges’
Association

April 10, 2023

Honorable Charles W. Johnson, Co-Chair
Honorable Mary 1. Yu, Co-Chair
Supreme Court Rules Committee

Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu:
Re: Suggested Changes to GR 43 — Personal Pronouns

The Superior Court Judges’ Association’s (SCJA) Equality and Fairness Committee reviewed
the proposed new rule, GR 43. This proposed rule allows any individual’s personal pronoun
to be indicated in the text of filed court documents. It will also allow a signing attorney or
party the option to indicate their personal pronouns in the signature block and on the title
page of filed documents. These changes allow people to choose how they want to be
identified and provide the courts with the information needed to assist us in recognizing
people as they want to be identified. This new rule will increase precision and accuracy in
court filings and promotes a sense of belonging in our courthouses by acknowledging
and respecting the identity of the persons who appear before us. The SCJA supports
proposed new rule GR 43.

Thank you for consideration of our comments.

Sincerely,

Judge Jennifer Forbes, President
Superior Court Judges’ Association

cc: SCJA Board of Trustees
Ms. Allison Lee Muller
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Superior Court Judges’
Association

April 10, 2023

Honorable Charles W. Johnson, Co-Chair
Honorable Mary 1. Yu, Co-Chair
Supreme Court Rules Committee

Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu:

Re: Suggested Changes to RAP 18.7 - Signing and Dating Papers and RAP Forms

The Superior Court Judges’ Association’s (SCJA) Equality and Fairness Committee reviewed
the proposed changes to RAP 18.7. This proposed rule change will allow a signing attorney
or party the option to indicate their personal pronouns in the signature block of filed papers.
This simple change will allow people to choose how they want to be identified and provide
the courts with the information needed to assist us in recognizing people as they want to be
identified. The changes promote a sense of belonging in our courthouses in acknowledging
and respecting the identity of the persons who appear before us. The SCJA is committed to
treating all court participants with respect and dignity and we support the proposed changes
to RAP 18.7.

Thank you for consideration of our comments.

Sincerely,

Judge Jennifer Forbes, President
Superior Court Judges’ Association

cc: SCJA Board of Trustees
Ms. Allison Lee Muller
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